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The Pig in the Parlor: Pennsylvania
Senate Bill 645 and the Regulation of
"Cableporn"
For the "message" of any medium or technology is the change
of scale or pace or pattern that it introduces into human
affairs.'

The sexual revolution has reached television. Twenty-five years

ago, Ozzie and Harriet Nelson found connubial bliss in twin beds.
Today, J.R. and Sue Ellen Ewing find individual bliss in strangers'
beds. Changes in broadcast television have set the stage for sexually
explicit programming now available through cable television.' A
quiet but intense controversy is simmering between persons who consider sexually explicit cable programs an anathema which threatens
our society's foundations 3 and those who maintain that cable content
regulation is an attack on their inalienable freedom to choose what is
transmitted into their homes." Caught in the middle is the American
public, which in general has mixed feelings on the subject of
pornography. 5
This simmering controversy is about to boil over. The Pennsylvania Senate Judiciary Committee is currently examining a bill'
I.

H. McLuHAN, UNDERSTANDING MEDIA: THE EXTENSIONS OF MAN 24 (2nd ed.

1966).
2. Five cable programmers market their product as adult entertainment. Of these,
only the Playboy Channel is available in portions of Pennsylvania. 2 TELEVISION DIGEST, INC.,
TELEVISION & CABLE FACTBOOK 1044 (1985) (industry yearbook published annually). [hereinafter cited as FACTBOOK]. Other pay channels offer programming which may be designated
as "hard-R." These films are usually shown after 10:30 p.m. on weekends. See, e.g., Cable
Guide, October 1985, at A-7 to A-19.
3. Proponents of cable content regulation oppose all pornography. The control of sexually explicit cable programming is but a skirmish in the war. See MORALITY IN MEDIA, INC.,
YOU CAN HELP STOP THE PORNOGRAPHY TRAFFIC

(pamphlet available from Morality in Me-

dia, Inc., 475 Riverside Drive, New York, N.Y. 10115).
4. Interview with Stanley T. Singer, Executive Director of the Pennsylvania Cable
Television Association in Harrisburg, Pennsylvania (Sept. 27, 1985) [hereinafter cited as
Singer interview].
5. According to a recent pollconducted by the Gallup Organization for Newsweek
Magazine, a majority of Americans want current restrictions on sexually explicit materials to
remain unchanged. A larger majority favors a ban on pornography that features violence.
Three out of four persons polled thought that exposure to pornography can lead to a loss of
respect for women, acts of sexual violence and rape. See The War Against Pornography,
NEWSWEEK, Mar. 18, 1985, at 58 [hereinafter cited as NEWSWEEK].
6. S. 645 (1985) (Printer's No. 733).

which, if passed, will catapult the Commonwealth into the battle
over regulation of indecent 7 programming on cable television. Senate

Bill 645 proposes to prohibit distribution through cable television of
obscene 8 or sexually explicit material.9
This comment will examine the merits of Senate Bill 645. Section 1 will present the nonlegal undercurrents of cable television content regulation. Section II will explore attempts to regulate indecent
cable programming in other jurisdictions. Section III will trace the

history and scope of cable indecency regulation in Pennsylvania. Section IV will address arguments for and against passage of Senate
Bill 645. Sections V and VI will offer suggestions on regulating the
sexual content of cable programming.
1. Undercurrents: Television's Message

Human communication is endless in its variety. Each communication has unique characteristics and effects. The same word can
communicate two entirely different messages depending on whether
it is whispered or screamed. So too, each medium of communication
7. The term "indecent" is used in the present context solely to denote sexually explicit
materials. There are four terms commonly used in discussions of sexual content regulation:
indecent, sexually explicit, pornographic and obscene. "Indecent" and "sexually explicit" indicate sexual content which may be offensive but which nevertheless receives a measure of constitutional protection. See Federal Communications Commission v. Pacifica Foundation, 433
U.S. 726 (1978). "Pornographic" is sometimes used to indicate sexually explicit material and
at other times to indicate obscenity. In the interest of clarity, the term pornographic is used in
the present context to indicate only material which is obscene and therefore not constitutionally protected. See Roth v. United States, 354 U.S. 476 (1957).
8. Amendments to S. 645 define "obscene material" as:
Any depiction, representation or verbal description, if:
(I) The average person applying contemporary community standards
would find that the subject matter taken as a whole appeals to the prurient interest.
(2) The subject matter depicts or describes in a patently offensive way,
sexual conduct of a type described in this section.
(3) The subject matter, taken as a whole, lacks serious literary, artistic,
political, educational, or scientific value.
9. Amendments to S. 645 define "sexually explicit" material as:
A depiction, representation or image or verbal description or narrative account
of any of the following which the average person applying contemporary community standards for cable television would find, taken as a whole, is presented in a
patently offensive way and which is harmful to minors:
(1)The showing of the human male or female genitals, pubic area or
buttocks with less than a fully opaque covering, or the showing of the
female breast with less than a fully opaque covering of any portion
thereof below the top of the nipple, or the depiction of covered male genitals in a discernibly turgid state.
(2) Acts, actual or simulated, of masturbation, homosexuality, sexual intercourse, or physical contact with a person's clothed or unclothed genitals, pubic area, buttocks, or if such person be a female, breast.
(3) The condition of human male or female genitals when in a state of
sexual stimulation or arousal.
(4) Flagellation, torture or other violence indicating a sadomasochistic
sexual relationship.

has unique characteristics which affect the content of the message. A
fundamental characteristic of the television medium is its ubiquitous
presence in American life. 10 Because television is a nonlinear and
intimate communicator, it reaches an enormous cross-section of the
population. As a result of this diverse appeal, television programming traditionally has been an object of collective decision making.
A television show is not perceived as a product of an individual point
of view. Viewers rarely care who created, produced or directed the
shows they watch. In fact, the public shares a common perception of
television as a mirror of collective contemporary mores. Thus, each
program communicates a message in addition to that of its content.
This subliminal message, roughly translated, assures the viewer that
"a substantial group of people in our community find the content of
this program acceptable." Viewers therefore receive a program's
content under the guise of group norms.
There are advantages and disadvantages to television's role as
conduit of collective conscience. The success of television communication has fuelled an ongoing scholarly debate regarding its effect on
viewers." Television creates mass awareness and an impetus toward
involvement, but it can inhibit independent inquiry and thought.
Consequently, traditional broadcast television' 2 programming has a
bland quality that reflects collective norms. In light of the effectiveness of the medium's communication, a dilemma is immediately apparent. It is necessary to balance benefits of the collective outlook
against the dangers of a populace that receives its primary and most
effective communications solely from representatives of the status
quo.
Cable television provides a balance. Through its virtually unlimited channel capacity, which permits diverse programming, cable
technology can provide subscribers with multiple viewpoints on almost any subject. Congress has enacted legislation to encourage distribution of the widest possible diversity of information through
cable communications.' 3 The growth and mechanics of cable systems
10.

Ninety-eight percent of all Pennsylvania households contain a television set. See

FACTBOOK, supra note 2, at 34.

II. For a summary of research on television and human behavior, see G. COMSTOCK.
TELEVISION AND HUMAN BEHAVIOR: THE KEY STUDIES (1975). For a more recent compilation
of studies which focuses on television's influence on children, see

NATIONAL INSTITUTE OF
MENTAL HEALTH, TELEVISION AND BEHAVIOR: TEN YEARS OF SCIENTIFIC PROGRESS AND IM-

PLICATIONS FOR THE EIGHTIES (1982).

12. Traditional broadcast television transmits program signals over the air. The signals
are picked up by an antenna connected to a television set.
13. See Cable Communications Policy Act of 1984, 47 U.S.C. § 521(4) (Supp. 1985).
The Act establishes a national policy to clarify the current system of local, state and federal
regulation. See infra notes 136-149 and accompanying text for a discussion of the Act's effect
on state and local cable content regulation.

demonstrates how technology is able to fulfill the goal the federal
government has established.
Cable television has deep roots in Pennsylvania. In 1948, John
Walson founded the nation's first community antenna television system in Mahanoy City, Schuylkill County."' Today, 155 cable systems serve 2,100 Pennsylvania communities and over 2.1 million
households. 1 5 Cable services are provided to 30,000 new households
each month in Pennsylvania."8 In terms of numbers alone, cable
communications represent a potent force in distribution of information throughout the Commonwealth.
Broadcast stations 7 and cable programmers 18 create the programs viewed on cable. The programs are transmitted to cable operators"9 via air waves, land-microwave signals or communications
satellites. Signals are received and processed at a component of the
cable operator's system called a headend.' ° The operator then retransmits the program signals to subscribers' television sets by
wire."' Because transmission is by wire, the availability of air space
does not limit the number of channels a cable operator can provide,
as is the case in regular broadcast television.
Through its extensive channel capacity, a cable operator can offer subscribers not only the collective norms presented by broadcast
channels but also individual viewpoints presented by pay channels.
Although this situation appears ideal at first glance, it poses a significant problem. Both types of information come from the same television set. The television set continues to provide the subliminal message that it communicates collective norms. Consequently there is a
concern that some viewers, particularly young viewers, will not differentiate between information that represents collective norms and
information that represents individual viewpoints. The potential for
combination of television's normalizing effect with a content message
14.

See COMMONWEALTH

OF PENNSYLVANIA LOCAL GOVERNMENT COMMISSION, CABLE

TELEVISION IN THE COMMONWEALTH OF PENNSYLVANIA: ANALYSIS AND RECOMMENDATIONS 5

(1979) (report of the Commission). There is some dispute over whether Walson's system was
the nation's first because his records were destroyed by fire. An Oregon cable system founded
in 1949 also claims to be the nation's first.
15. See Singer interview, supra note 4.
16. Id.
17. See supra note 12.
18. A cable programmer prepares shows that are available only through subscription to
cable systems. The subscriber normally pays a separate charge for these services, which include the pay channels such as Home Box Office, Inc., the Playboy Channel and PRISM. See
Singer interview, supra note 4.
19. A cable operator normally only receives and retransmits program signals. Some
operators engage in original cablecasting, but this activity is usually limited to services such as
time-and-weather channels. See T. BALDWIN & D. MCVoY, CABLE COMMUNICATION 12-14
(1983).
20. Id.
21. Id.

that advocates sexual licentiousness heightens the import of the controversy surrounding indecent programming on cable television.
11. Legislation in Other States: Attempts to Tackle Indecent Programming on Cable Television
Cable decency laws prohibit distribution of sexually explicit ma2 3 the
terial that is not necessarily obscene.22 In Miller v. California,
United States Supreme Court described the permissible scope of
state regulation of materials that depict or describe sexual conduct.
Under Miller, a state may only ban distribution of sexual material
that, taken as a whole, (1) appeals to prurient interests; 4 (2) depicts
sexual conduct, which must be specifically defined by applicable
state law, in a patently offensive way; and (3) lacks any serious literary, artistic, political or scientific value.2 5 Cable decency laws attempt to prohibit programming that clearly would not meet the definition of obscene established in Miller. What constitutes indecent, as
opposed to obscene, programming is often unclear, but the boundaries encompass most nudity and soft-core sex.2 There was no legal
authority for this expansion of restrictions on sexual material until
2" which
the Supreme Court opinion in FCC v. Pacifica Foundation,
approved a Federal Communications Commission (FCC) decision to
sanction a radio station for broadcasting a satiric monologue entitled
"Filthy Words." 2
Pacifica has been called the "most permissive first amendment
ruling in the past three decades. '29 Although the broadcast at issue
was not obscene within the guidelines established in Miller, the
Court determined that it was indecent under section 1464 of the federal criminal code."0 The court acknowledged that the FCC could
22. Obscene material is not protected under the freedom of speech clause of the first
amendment. See Roth v. United States, 354 U.S. 476 (1957). States are free to regulate dissemination of this material.
23. 413 U.S. 15 (1973).
24. "Prurient interest" is defined as "a shameful or morbid interest in nudity, sex, or
excretion." BLACK'S LAW DICTIONARY 1104 (5th ed. 1979).
25. Miller v. California, 413 U.S. at 24.
26. See Krattenmaker and Esterow, Censoring Indecent Cable Programs: the New Morality Meets the New Media, 51 FORDHAM L. REV. 607 (1983) [hereinafter cited as
Krattenmaker].
27. 438 U.S. 726 (1978).
28. The monologue by comedian George Carlin was broadcast at two o'clock on a
Tuesday afternoon during a program on contemporary attitudes toward language. Carlin identified seven words that cannot be spoken on the public airwaves: shit, piss, fuck, cunt, cocksucker, mother fucker and tits. Through repetition, Carlin attempted to show that the words
are harmless and that our attitudes toward them are essentially silly. A listener who heard the
broadcast while driving with his young son wrote a letter of complaint to the Federal Communications Commission. The FCC placed an order granting the complaint in the station's licensing file. See Pacifica, 438 U.S. at 731.
29. Krattenmaker, supra note 26, at 608.
30. 18 U.S.C. § 1464 (1982) provides that "[wihoever utters any obscene, indecent, or

not edit proposed broadcasts in advance,3 1 but this restriction does
not preclude reviewing the content of completed broadcasts and imposing sanctions for those which violate section 1464.2 The Commission had defined "indecent" as patently offensive, repetitive and de-

liberate use of words which refer to excretory or sexual activities
used in an afternoon broadcast when children are likely to be in the
audience. 3 The Court approved this definition, stating that prurient
appeal34 is not a necessary element of indecent language."B
The Pacifica Court expressly determined that the first amendment would not protect an indecent broadcast under the facts as

presented.3" Thus, the constitutional protection accorded patently offensive sexual material varies with the context in which the communication occurs.37 The Court stated two justifications for according
broadcasting only the most limited first amendment protection. First,
the broadcast media enjoys a uniquely pervasive presence in American life. Indecent material over the airwaves invades the privacy of
homes with inadequate prior warnings of program content.38 Second,
broadcasting is uniquely accessible to children. An offensive broad-

cast cannot be withheld from children without restricting it at its
source..39
The Pacifica decision gave proponents of cable content regulation a legal leg to stand on. Section 1464 had already been applied to
broadcast television."' During 1981 and 1982, lawmakers in Florida,
Missouri and Massachusetts considered proposals to ban explicit sex
from cable television. 4 ' Utah enacted a cable decency statute in
1981 42 To date, it has been the only state to do so.
profane language by means of radio communication shall be fined not more than $10,000 or
imprisoned not more than two years, or both."
31. See 47 U.S.C. § 326 (1982).
32. Pacifica, 438 U.S. at 738. Sanctions the FCC was empowered to impose for violations of section 1464 include: (I) revoking the station's license, (2) issuing a cease and desist
order, (3) imposing a monetary forfeiture, (4) denying license renewal, or (5) granting a shortterm renewal. Id. at 730 n.l.
33. Id. at 739.
34. See supra note 24.
35. Pacifica, 438 U.S. at 739.
36. Id. at 748.
37. Id. at 737.
38. Id. at 748.
39. Id. at 749.
40. See Allen B. Dumont Laboratories v. Carroll, 184 F.2d 153 (3rd Cir. 1950).
Feb. 15, 1982, at 1,col. 1.
41. See Tell, Cable TV's Sex Problem, 4 NAT'L L.J.,
42. Utah has enacted two cable decency statutes. For discussion of UTAH CODE ANN.
§§ 76-10-1227 to 1229 (Supp. 1985), see infra notes 43-51 and accompanying text. For discussion of UTAH CODE ANN. §§ 76-10-1701 to 1708 (Supp. 1985), see infra notes 52-58 and
accompanying text.

A.

Utah Statutes
Utah's first cable decency statute prescribed criminal penalties

for knowing distribution of pornographic or indecent material by
wire or cable.' This legislation defined "pornographic" and "indecent material" through reference to other statutes. 4 4 This first at-

tempt at a decency statute was scheduled to become effective May
11, 1981, but on May 1, national and local cable programmers and
operators sought declaratory and injunctive relief against its enforcement. In Home Box Office, Inc. v. Wilkerson,"5 a district court
stated that the statute was "clearly encroaching upon protected ex' because it banned nudity,
pression in an unconstitutional manner"46

illicit sex and sexual immorality.

The court in Home Box Office held that states are restricted to
the Miller standards, as opposed to the more lenient Pacifica standard, when prescribing criminal penalties for distribution of sexually

oriented materials.' 7 In addition, the court stated that the Utah statute was unconstitutionally overbroad with regard to protecting children. 4 8 Laws that forbid distribution of material to willing adults in
the name of protecting hypothetical minors are invalid. 4'9 The court
suggested that rather than revise the cable decency law, the Utah
legislature would find Utah's pornography statute"0 adequate to solve
any problem that might arise. 5
Utah decided not to appeal the district court's decision in Home

Box Office. Utah's legislature chose not to heed the court's advice
and revised its cable decency law. In 1983 the legislature enacted the
Cable Television Programming Decency Act.5" This new statute de-

scribes as a nuisance any continuing course of conduct which includes knowing distribution of indecent material over a cable televi43. See UTAH CODE ANN. § 76-10-1229(1) (Supp. 1985): "No person, including a
franchisee, shall knowingly distribute by wire or cable any pornographic or indecent material
to its subscribers."
44. See UTAH CODE ANN. §§ 76-10-1201, 1203 and 1227 (1978 & Supp. 1985).
45. 531 F. Supp. 986 (D. Utah 1982).
46. Id. at 996.
47. "Miller establishes the analytical boundary of permissible state involvement in the
decision by HBO and others to offer, and the decision by subscribers to receive, particular
cable TV programming." Id. at 994-95. For discussion of the Miller standard, see supra notes
23-25 and accompanying text.
48. "Even if counsel's arguments as to the state's interests in children are accepted, the
statute remains overbroad. The statute itself makes no reference to children; by its terms it
would be equally applicable to cable TV programming reaching homes and environments having no children at all." 531 F. Supp. at 997.
49. "The state's purpose, however praiseworthy, cannot be pursued by means that
broadly stifle fundamental liberties when the end can be more narrowly achieved." Id.
50. UTAH CODE ANN. § 76-10-1201 (Supp. 1985).
51. Home Box Office, Inc., 531 F. Supp. at 1002.
52. UTAH CODE ANN. § 76-10-1701 et seq. (Supp. 1985). ("An act relating to the
regulation of indecent material.").

sion system. 51 It further provides for civil penalties to redress such
nuisances.54 The statute thus follows the regulatory pattern approved
in FCC v. Pacifica Foundation.55
Utah's Cable Television Programming Decency Act went into
effect April 20, 1983. One day later, its opponents filed an action in
federal district court challenging its constitutionality. As some commentators had predicted, 56 the court declared the statute unconstitutionally overbroad and vague in Community Television of Utah, Inc.

v. Wilkerson. 57 The court also held that the Federal Cable Communications Policy Act of 198458 preempts such state legislation.
The issue of federal preemption59 has surrounded state and local

cable decency legislation since the Supreme Court decided Capital
Cities Cable, Inc. v. Crisp.6 ° In Crisp, the Court held that an

Oklahoma law 6 ' that prohibited the advertisement of alcoholic beverages was invalid as applied to cable television because FCC regulation preempts all state and local regulation of signal carriage in the
cable industry.6 2 Enactment of the Cable Communications Policy
Act of 198463 rendered moot any question concerning the application
53. UTAH CODE ANN. § 76-10-1704 (Supp. 1985). Indecent material includes any
human sexual or excretory function or organ, nudity, ultimate sexual act or masturbation
"which the average person applying contemporary community standards for cable television
• . . would find is presented in a patently offensive way for the time, place, manner and context in which the material is presented." UTAH CODE ANN. § 76-10-1702(4) (Supp. 1985).
54. "A person found to have maintained a nuisance shall be subject to a forfeiture in
an amount not greater than $1,000, plus costs and reasonable attorney's fees." UTAH CODE
ANN. § 76-10-1704(3) (Supp. 1983).
55. 438 U.S. 726 (1978).
56. "If the Pacifica rationale is not extended to cable television, the Cable Act likely
will be found unconstitutionally overbroad under the Miller standard because it regulates nonobscene material in addition to obscene material. Even if Pacifica applies, the Cable Act may
be unconstitutionally vague." Utah Legislative Survey, 115 UTAH L. REV. 122, 125 (1984).
57. Nos. C-83-0551A and C-83-0581A slip. op. (D. Utah April 10, 1985) (consolidated), appeal docketed, No. 85-2157 (10th Cir. July 29, 1985).
58. See 47 U.S.C. § 521 et seq. (Supp. 1985).
59. Federal law preempts state regulation under the supremacy clause in several situations. See U.S. CONST. art. VI, cl. 2. A federal statute may expressly preempt state laws. See,
e.g., Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977). Federal law in a given field may be
so comprehensive that it leaves no room for states to supplement even though they are not
forbidden to do so. See, e.g., Rice v. Sante Fe Elevator Corp., 331 U.S. 218, 230 (1947). State
law succombs when compliance with both state and federal law is impossible or when state law
hinders full execution of purposes embodied in the federal law. See, e.g., Florida Lime &
Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43 (1963). Valid federal regulations have
the same preemptive effect as federal law. See, e.g., Fidelity Federal Savings and Loan Association v. De La Cuesta, 458 U.S. 141 (1982).
60. 104 S. Ct. 2694 (1984).
61. OKLA. STAT. tit. 37, § 516 (1984).
62. Crisp, 104 S. Ct. at 2701. The Court found an express FCC intent to preempt
regulation of signals which cable television systems carry. Furthermore, compliance with
Oklahoma's statute would conflict with specific federal regulations. See, e.g., 47 C.F.R. §
76.59(a)( I) and (6) (1984) (requiring cable operators to carry certain signals within specified
zones); 47 C.F.R. § 76.55(b) (1984) (prohibiting any deletion of "must-carry" signals).
63. 47 U.S.C. §§ 521-611 (Supp. 1985).

of Crisp to state regulation of sexually-explicit cable programming.6 4
Congress enacted the Cable Communications Policy Act to establish national policy for development of cable television. 5 In part,
the enunciated policy focuses on allocation of federal, state and local
regulatory authority over the industry. The only content regulations
that any governmental entity may impose are those for which the
66
Act expressly provides.

In Community Television of Utah, Inc. v. Wilkerson,

7

the

court concluded that only material which is unprotected by the constitution is subject to regulation under the Policy Act.18 In terms of
sexually oriented material, this means that proscribed programming
must meet the Miller guidelines for obscenity. 9 Legislative history
supports this interpretation of the Act. The House Committee Report expressly adopts the Miller obscenity guidelines for regulating
sexually explicit material on cable television.7 °
The court in Community Television of Utah analyzed Utah's
revised statute and concluded that it regulated material which did
not meet the three-pronged Miller test for obscenity.71 In particular,
the statute did not require that regulated material appeal to prurient
interests or lack serious literary, artistic, political or scientific
value. 72 In addition, the statutory definition of "indecent material"
included nudity unaccompanied by sexual conduct. 73 The court explained that nudity alone does not constitute the kind of sexual con74
duct that may be prohibited under the Miller formula.
64. The FCC considered such questions moot even before passage of the Act. The
agency does not regulate sexual content of cable programming and does not plan to do so; it
considers the subject an issue strictly between states and the constitution. Telephone interview
with Ron Parver, Supervisory Attorney at the Cable Branch of the Federal Communications
Commission (Sept. 26, 1985).
65. HR. REP. No. 934, 98th Cong., 2nd Sess. 19 reprinted in 1984 U.S. CODE CONG.
& AD. NEWS 4655, 4656.
66. 47 U.S.C. § 544(f)(1) (Supp. 1985). Section 556(c) explicitly preempts state and
local laws which are inconsistent with any provisions of the Act. 47 U.S.C. § 556(c) (Supp.
1985).
67. Nos. C-83-0551A and C-83-0581A, slip op. (D. Utah April 10, 1985) (consolidated), appeal docketed, No. 85-2157 (10th Cir. July 29, 1985).
68. Id.
69. Id. For sections of the Policy Act which address regulation of sexual material, see
47 U.S.C. §§ 521(h), 544(d), 558 and 559 (Supp. 1985).
70. See HOUSE REPORT, supra note 65, at 4706-07. At first glance, Congressional debate on the Cable Communications Policy Act indicates a contrary position which supports
state regulation of cable programming decency. See 130 CONG. REC. S14289 (daily ed. Oct.
II, 1984) (statements of Senator Goldwater). Senator Goldwater qualified his remarks, however, by stating that "restrictions on indecency - if otherwise constitutionally permissible would not be preempted by this legislation or provisions of the Communications Act." Id.
(emphasis added).
71. Nos. C-83-0551A and C-83-0581A, slip. op. (D. Utah April 10, 1985) (consolidated), appeal docketed, No. 85-2157 (10th Cir. July 29, 1985).
72. Id.
73. See, e.g., UTAH CODE ANN. § 76-10-1702(a) and (b) (Supp. 1985).
74. Nos. C-83-0551A and C-83-0581A, slip. op. (D. Utah April 10, 1985) (consoli-

Utah has appealed the district court's decision. Proponents of
the statute predict that the case will go to the Supreme Court if the
district court's decision is affirmed." The commitment of Utah's
governing officials to cable decency is evident. The commitment of
Utah's citizens, however, is questionable. A November 1984 state
ballot included "initiative A," which proposed a new cable decency
law. In spite of support from two of the state's three major newspapers, voters defeated the initiative by a wide margin. 76
B.

Local Regulatory Activities

In 1981, Roy City, Utah embarked on an independent attempt
77
to regulate sexual content in cable programming. A city ordinance
authorized revocation of all licenses or franchise permits to operate
cable systems in the city as a sanction for knowing distribution of
any pornographic or indecent material.7 8 The ordinance defined "indecent material" as erotic visual or verbal description of human sexual or excretory organs or functions, nudity, sexual acts or masturbation "which under contemporary community standards is patently
offensive." ' 9 In Community Television of Utah, Inc. v. Roy City,80
the court held that sections of the ordinance directed at municipallydefined indecency impermissibly restrict the right of cable operators
to distribute, and the right of viewers to receive, protected
communications. 8"
Roy City relied on FCC v. Pacifica Foundation82 to support its
authority to restrict cable television content. The city analogized its
regulatory power over cablecasting to the FCC's authority over
broadcasting. 83 The court rejected both the analogy and the application of the Pacifica rationale to cablecasting. In particular, the court
found that broadcasting's pervasive quality is absent in cablecasting. 84 The city could point to no sound justification for restricting
dated), appeal docketed, No. 85-2157 (10th Cir. July 29, 1985).
75. Telephone interview with James Alleva, Assistant Director of the National Obscenity Law Center, Morality in Media, Inc. (Sept. 26, 1985).
76. Telephone interview with Shelley Cordon, Spokesperson for the Utah State House
of Representatives (Jan. 25, 1985).
77. Roy CITY. UTAH, CODE § 17-3-1 to -13 (1981).
78. Section 17-3-2 declares the knowing distribution of such material an act that is
"detrimental to the public welfare and interest of Roy City." Id. at § 17-3-2.
79. Id. at § 17-3-6(6).
80. 555 F. Supp. 1164 (D. Utah 1982).
81. The provisions of the ordinance were "determined to be overly broad, of no force
and effect," and the city was enjoined from enforcing them. Id. at 1173.
82. 438 U.S. 726 (1978).
83. See Roy City, 555 F. Supp. at 1166-67.
84. Id. at 1167. The court compared the following characteristics of cable and broadcast television to portray their dissimilarity:

communication of material entitled to constitutional protection.8"
The standard for increased regulation enunciated in Pacifica does
not hinge upon the popularity of the medium in question but the
degree to which individual points of view have access to it.8 6 The

nature of the broadcast medium limits the number of broadcasters
which may operate. Thus, broadcasters are expected to act in the
public interest. No such duty is charged to the numerous and diverse
cable operators.8 7 The court concluded that Roy City's attempted restrictions were not a fit subject for group or governmental choice and
that a municipality cannot control cable message content which it
feels is indecent. 88
Miami, Florida also enacted a cable decency ordinance. 89 Ordinance 9583 banned distribution of essentially the same material as
other attempted regulations of sexually explicit cable programming
Cable

Broadcast

I. User needs to subscribe.

User need not subscribe.

2. User holds power to cancel subscriptions.

User holds no power. May complain to
F.C.C., station, network or sponsor.

3. Limited advertising.

Extensive advertising.

4. Transmittal through wires.

Transmittal through public airwaves.

5. User receives signal on private cable.

User appropriates signal from the public
airwaves.

6. User pays a fee.

User does not pay a fee.

7. User receives preview of coming
attractions.

User receives daily and weekly listing in
public press or commercial guides.

8. Distributor or distributee may add
services and expanded spectrum of signals
or channels and choices.

Neither distributor nor distributee may
add services or signals or choices.

9. Wires are privately owned.

Airwaves are not privately owned but are
publicly controlled.

Id.
85. Id. at 1169. ("Such signals do not travel except upon request. They are asked for.
They are invited.").
86. Id. at 1170. The court found it "an irony of striking strangeness that the growing
popularity of a work of art or authorship would in some fashion enlarge the powers of government to restrict or suppress its content."
87. Id. at 1169.
88. Id. at 1172.
89. There is a story, possibly apocryphal, that Miami's mayor was outraged by a pornographic film shown on his hotel television during a visit to New York City and returned
home determined to prevent any visitor to Miami from suffering a similar experience. The
result was MIAMI, FLA., ORDINANCE No. 9583 (1983). The ordinance states in pertinent part:
Section I. No person shall by means of a cable television system knowingly
distribute by wire or cable any obscene or indecent material.
Section 2. The following words have the following meanings:
(g) "Indecent material" means material which is a representation or
description of a human sexual or excretory organ or function which the average
person, applying contemporary community standards, would find to be patently
offensive.

did, and it suffered the same fate as those other attempts.9 0 The ordinance is to date the only cable decency law to undergo review by a
court of appeals.91 The Eleventh Circuit affirmed the district court's
holding that the ordinance was constitutionally infirm in Cruz v.
Ferre.9 2
In Cruz, the court of appeals began its first amendment analysis
of the Miami ordinance by noting that only limited categories of
speech fall outside the amendment's protection.9" In Pacifica, the
uniquely pervasive character of broadcasting - airwaves invade the
privacy of homes uninvited and the medium is especially accessible
to children - provided justification for regulating what was otherwise protected speech. The Cruz court found that these factors do
not exist in the cable television context. 94 A cable subscriber must
take affirmative steps to bring cable programs into his home.
Monthly cable program guides forewarn subscribers of program content and are provided as a routine part of cable service. Cable operators may also provide adult subscribers with control boxes to prevent
children's access to inappropriate programming. 5 In short, the court
concluded that differences between broadcasting and cablecasting
preclude application of a Pacifica regulatory rationale in the cable
context. 96
C. Summary of Judicial Response to Cable Decency Laws
No law regulating sexually explicit cable programming has survived a first amendment challenge. The question remains whether it
is possible to draft such laws to meet a constitutional test. In certain
respects, Pennsylvania Senate Bill 645 is a fresh approach to the issue. As amended, the Bill moves away from the Pacifica rationale
relied upon by predecessor legislation and toward regulation more
closely focused on protection of children.
90. The district court held that Ordinance No. 9583 was defective because it was overbroad and had due process deficiencies. The ordinance gave Miami's City Manager power to
initiate actions upon complaints and to preside over hearings. See Cruz v. Ferre, 571 F. Supp.
125 (S.D. Fla. 1983).
91. Cruz v. Ferre, 755 F.2d 1415 (11th Cir. 1985).
92. Id. at 1422.
93. Id. at 1418.
94. Id. at 1420.
95. Id. at 1419-20.
96. Id. at 1421. The court's conclusion is buttressed by the Supreme Court's recent
decision in Bolger v. Youngs Drug Products Corp., 463 U.S. 60 (1983), which rejected the
extension of the Pacifica rationale to support a federal statute prohibiting unsolicited mailing
of contraceptive advertisements.

Ill.

Pennsylvania Senate Bill 645: History and Scope

Senator D. Michael Fisher introduced Senate Bill 645"7 on
March 27, 1985. It was his second proposal for legislative action to
regulate "cableporn." The first, an identical measure, was introduced
in the 1983-84 legislative session. 9 8 In the current session, Senate
Bill 645 is one of three proposals which address cable content regula-

tion.

9

Of the three, only Senate Bill 645 is expected to leave com-

mittee."' 0 The Senate Judiciary Committee has amended the bill
extensively.
On the other side of the Pennsylvania legislature, Representative Thomas J. Murphy, Jr. introduced House Bill 1305101 on May
29, 1985. This Bill advocates banning sexually explicit cable programming. House members have already passed a resolution calling
for appointment of a committee to investigate "problems created by
the transmission and exhibition of sexually explicit and/or obscene
cable television programming including the potential harm to
children."' 0
Senate Bill 645 provides for criminal prosecution of programmers and operators who knowingly distribute obscene or sexually explicit material by means of cable television systems. 10 3 "Knowingly"
is defined as "having general knowledge of, or a reason to know or a
belief or ground for belief which warrants further inspection . . . of,
the nature and character of the material involved."' 1 4 The state At97. S. 645 (1985) (Printer's No. 733). Other sponsors include Senators Stauffer, Jubelirer, O'Pake, Wenger, Singel, Peterson, Howard, Shumaker, Stapleton, Corman and Armstrong. The bill was referred to the Senate Judiciary Committee on the same date it was
introduced.
98. S. 1143 (1983) (Printer's No. 1500). The bill was introduced November 6, 1983
and was referred to the Senate Judiciary Committee. It received little consideration from
lawmakers. See The Pittsburgh Post-Gazette, April 16, 1985, at 6, col. 2 (remarks of Senator
D. Michael Fisher).
99. The three proposals are S. 645 (1985) (Printer's No. 773); H.R. 1305 (1985)
(Printer's No. 1554); H.R. Res. 48 (1985) (Printer's No. 780).
100. Telephone interview with spokesperson at Senator Fisher's office (Sept. 13, 1985)
[hereinafter cited as Fisher's office].
101. H.R. 1305 (1985) (Printer's No. 1554). Representative Murphy introduced the Bill
in the House. It was referred to the Committee on Judiciary on June 3, 1985. The wording of
the proposal is identical to Senate Bill 645 as it was originally introduced. The name of the
author of these identical proposals is not available to the public. See Fisher's office, supra note
100.
102. H.R. Res. 48 (1985) (Printer's No. 780). The resolution was referred to the Committee on Rules on March 26, 1985. It has not yet been placed on the Committee's agenda.
Many resolutions are sent to the Committee, and it must choose which proposals it will fully
explore. When a resolution has a counterpart in a bill, the Committee usually decides that
debate on the bill is a better forum for discussion of the issues involved. Telephone interview
with Anthony Barbush, Special Legislative Assistant to House Majority Leader James
Manderino, Director of Rules Committee (Oct. 4, 1985).
103. S. 645 (1985) (Printer's No. 773). For definitions of "obscene" and "sexually explicit," see supra notes 8 and 9.
104. S. 645 (1985) (Printer's No. 773).

torney General as well as district attorneys of interested cities and
counties have authority to initiate prosecution for violations. 10 5 Presumably, these officials will learn of violations through viewer complaints. The bill expressly reserves a right to jury trial for any person
accused of violations.106 Possible penalties upon conviction include
107
fines, imprisonment or both.
Complaints from parents regarding offensive, sexually explicit
material on cable television were the reported impetus for Senate
Bill 645.'08 There is no available information regarding the number
and scope of these complaints. Nonetheless, feminists 09 and religious leaders 1 support Senate Bill 645. The latter represent the
most vocal proponents of the legislation. 1 Member groups of the
Pennsylvania Conference on Interchurch Cooperation have announced opposition to any distribution of sexually explicit material
which is patently offensive. Their support of Senate Bill 645 is one
battle in an all-out war they are waging against pornography. 1 2 The
Conference asserts that proceeds from sales of pornography in the
United States exceed eight billion dollars each year and that most of
these profits flow into coffers of organized crime.1 13 Most proponents
of Senate Bill 645 share a deep conviction that use of pornography is
an addictive disease which attacks the human spirit and that a direct
causal link exists between the availability of pornography and deviant sexual behavior, sexual abuse of children and degradation of
women.1 1 4 Proponents describe their commitment to banning cableporn as a moral imperative.""
Cable operators represented by the Pennsylvania Cable Televi105. Id. The governing body of a political subdivision may also initiate prosecution.
106. Id.
107. Id. A person who violates this section commits a misdemeanor of the second degree. Maximum imprisonment for conviction is two years. Fines may not exceed $10,000.
108. See Fisher's office, supra note 100.
109. See NEWSWEEK, supra note 5. Feminist support for this type of legislation is more
narrowly focused than that of other groups. It concentrates on banning violent sexual material
which portrays women in submissive roles. In 1984, Indianapolis passed an ordinance prohibiting distribution of such material by any means. A district court held that the ordinance was
unconstitutional. See American Booksellers Association, Inc. v. Hudnut, 598 F. Supp. 1316
(S.D. Ind. 1984). For a discussion of regulating sexually explicit materials using a civil rights
approach, see Symposium, The Proposed Minneapolis Pornography Regulation as Civil
Rights, II WM. MITCHELL L. REV. 39 (1985).

110. See The Pittsburgh Post-Gazette, April 16, 1985, at 6, col. 2. A coalition of religious leaders representing approximately 6.5 million Pennsylvania church members has publicly announced endorsement of Senate Bill 645.
11.

Id.

112.

See generally

PENNSYLVANIA

CONFERENCE

ON

INTERCHURCH

COOPERATION,

CHURCH LEADERS SPEAK ON PORNOGRAPHY (pamphlet available by writing to P.O. Box

2835, Harrisburg, PA 17105).
113. Id.
114. Interview with Francis J. Viglietta, Director of Justice & Rights, Pennsylvania
Catholic Conference, in Harrisburg, Pennsylvania (Sept. 23, 1985).
115. Id.

sion Association argue that another moral imperative - defense of
the right to communicate free of governmental control - compels
opposition to Senate Bill 645.116 Opponents of the Bill maintain that
the right of free speech is central to a free society."' The American
Civil Liberties Union (ACLU) of Pennsylvania also opposes passage
of the Bill on the ground that the Commonwealth has no interest so
compelling that it justifies imposing one notion of decency on all
Pennsylvanians.' 18
Because of the polarity of positions in this controversy, Pennsylvania legislators will face what can only be described as a politician's
nightmare if Senate Bill 645 is given full consideration. A vote
against the Bill may be considered a vote in favor of indecency. A
vote for the Bill may be viewed as a vote against freedom. Nobody
wins.
IV.
A.

Merits of Senate Bill 645
The Material Being Regulated

Senate Bill 645 defines prohibited sexual content differently
than prior legislative attempts to regulate cable television." 9 The
Bill equates sexually explicit material with nudity or sexual acts that
"the average person applying contemporary community standards
for cable television would find, taken as a whole, is presented in a
patently offensive way and which is harmful to minors."' 2 0 A "minor" is any person less than seventeen years of age.' 2 ' A depiction of
nudity or sexual acts is harmful to minors when it appeals to their
prurient interests, offends prevailing standards of what is suitable for
minors, and lacks redeeming social importance for minors. 2 2 The
definition is based upon Pennsylvania's general obscenity statute, 123
which contains special standards for distribution of sexual material
to children.
The definition of sexually explicit material in Senate Bill 645
116. G. Shapiro, J. Mercurio & P. Kurland, "Cable Speech": The Case for First
Amendment Protection i (unpublished manuscript available from Pennsylvania Cable Television Association, 325 N. Front St., Harrisburg, PA 17101).
117. "No society can be free and democratic where the government determines what can
be said and who may say it and when." Id.
118. ACLU of Pa., ACLU Position Paper on S.645 (available from ACLU of Pennsylvania, Independence Hall, 21 South Fifth Street, Suite 680, Philadelphia, PA 19106). ("The
state should let its adult citizens decide ... what is 'indecent.' Parents, not the state, should
determine whether children may ever see bare buttocks displayed in an 'offensive' way.").
119. See supra notes 43-92 and accompanying text.
120. S. 645 (1985) (Printer's No. 733). The full text of the definition is provided supra
at note 9.
121. Id.
122. Id.
123. 18 PA. CONS. STAT. § 5903(e)(6) (1983).

offers two advantages over previous definitions. First, it expressly indicates a legislative intent to protect minors from harmful effects of
sexually explicit material. Second, all proscribed material is evaluated on an obscenity standard, albeit a variable one, as opposed to an
indecency standard. The practical difference between sexual material
which is generally offensive and that which is offensive because it
appeals to prurient interests of minors is elusive. The legal difference
between the two standards is significant. The definition of sexually
explicit programming in Senate Bill 645 marks a move away from
reliance on FCC v. Pacifica Foundation124 as authority for regulating cable decency. Instead, the Bill relies on the concept of variable
obscenity. In theory, Senate Bill 645 does not ban any material
which is constitutionally protected.
Variable obscenity 12 5 is based upon the theory that children and
adults have different constitutionally protected rights. Material
which is protected for distribution to adults is not necessarily protected for distribution to children. Variable obscenity focuses on the
makeup of primary and peripheral audiences in different circumstances and furnishes means for establishing what is obscene in each
circumstance. 2 ' Thus, the theory underlying variable obscenity is
analogous to those which support statutory rape laws.
The right of states to enact variable obscenity laws was approved in Ginzberg v. State of New York. 2 7 Ginzberg was convicted
under a New York statute that prohibited sale of sexually oriented
material to minors. The New York statute defined prohibited material in terms of its prurient appeal to minors. Whether it was obscene
in terms of adults was irrelevant. 2 The Supreme Court stated that
"the well-being of its children is of course within the State's constitutional power to regulate."' 12 9 The Court found that the statute was
rationally related to this important state interest. 30
Senate Bill 645 clearly relies on Ginzberg for authority to regulate sexually explicit material. The question is whether Ginzberg and
the concept of variable obscenity apply in the cable television con124. 438 U.S. 8726 (1978).
125. See generally Lockhart & McClure, Censorship of Obscenity: The Developing
Constitutional Standards, 45 MINN. L. REV. 5 (1960). This article develops the concept of
variable obscenity as an analytical tool for "denying adolescents access to material aimed at a
primary audience of sexually mature adults." Id. at 85.
126. Id.
127. 390 U.S. 629 (1968).
128. Id. at 641. The Court decided that it was constitutionally permissible for New
York "to accord minors under 17 a more restricted right than that assured to adults to judge
and determine for themselves what sex material they may read or see." Id. at 637.
129. Id. at 639.
130. Id. at 643 ("We therefore cannot say that § 484-17, in defining the obscenity of
material on the basis of its appeal to minors under 17, has no rational relation to the objective
of safeguarding such minors from harm.").

text. There is reason to believe they do not.
In Ginzberg, the defendant ran a corner store. He sold two
"girlie" magazines to a sixteen-year-old boy. A sale of the same two
magazines to an adult would not have been a crime under the statute, even if the adult were purchasing for a child."l ' The New York
statute was closely tailored to achieve the legitimate state goal of
protecting children without denying adults access to sexually oriented material.
In its present form, Senate Bill 645 is not closely tailored to its
goal of protecting children. The Bill prohibits distribution to everyone of material which is harmful only to children.132 This ban is too
broad to withstand constitutional challenge. Numerous Pennsylvania
households are childless, but under Senate Bill 645 even these households are restricted to cable viewing suitable for children.
In Butler v. Michigan,'s the Supreme Court struck down as
unconstitutional a state law that prohibited sale to anyone of material tending to incite minors to commit violent or immoral acts. The
Court pointed out that the legislation was "not reasonably restricted
to the evil with which it is said to deal." Thus, it would "reduce the
adult population of Michigan to reading only what is fit for children."'1 34 The same is true for the adult population of Pennsylvania
under Senate Bill 645. The proposal will require further tailoring
before it will be free of the defects that have plagued prior attempts
to regulate cable television content. The bill ignores an important
element of the variable obscenity concept. Variable obscenity is effective because it only bans distribution of material to those who
might be harmed. The legislature should not ban sugar because
there are diabetics living in the Commonwealth; neither should it
ban nudity and sex on cable television because there are children in
some homes."3 5
B.

Federal Preemption Concerns

Community Television of Utah, Inc. v. Wilkerson'3z does not
resolve all questions concerning the effect of the Cable Communica131. Id. at 639 ("Moreover, the prohibition ... does not bar parents who so desire from
purchasing the magazines for their children.").
132. See supra notes 119-22 and accompanying text.
133. 352 U.S. 380 (1957).
134. Id. at 383.
135. Pennsylvania's obscenity statute does not have this effect. It only prohibits sale to
minors of material which the Commonwealth has decided is harmful to them. Sales to adults
are proscribed on the basis of adult standards. See 18 PA. CONS. STAT. § 5903(a)(2) and (c)
(1983).
136. Nos. C-83-0551A and C-83-0581A, slip. op. (D. Utah April 10, 1985 (consolidated), appeal docketed, No. 85-2157 (10th Cir. July 29, 1985).

tions Policy Act13 7 on state regulation of cable television content.
The district court held that "if state regulations are unconstitutional,
they are also pre-empted under the terms of the Policy Act."1 3 This
holding confuses the question of the Policy Act's effect on state regulation. The federal preemption doctrine presupposes existence of otherwise valid state regulation.1 39 Unconstitutional state regulations
are invalid regardless of whether federal legislation exists in an area.
The court's conclusion that the Policy Act preempts state regulations
that are unconstitutional does not necessarily mean that the Policy
Act has no effect on state regulations which are constitutional.
Sections of the Policy Act appear to limit state regulatory authority over cable operators.1 4 ° Under section 531, franchising authorities may require their cable operators to designate channel capacity for public, educational and governmental use."' Section 532
requires that all cable operators designate channel capacity for unaffiliated 42 commercial use. 4" Cable operators may exercise no editorial control over channels designated pursuant to either section. 44
Furthermore, federal, state and local laws may not subject operators
to criminal or civil liability "for any program carried on any channel
designated for public, educational, governmental use or on any other
channel obtained under section 532 of this title or under similar
145
arrangements."'
Under the Policy Act scheme, individual cable operators provide
their subscribers with programming from three distinct access points.
First, a major portion of available services results from the operator's contractual choices to carry particular programming. Second,
section 531 requires that operators allocate channels for public, educational and governmental use. Third, section 532 requires allocation
of a certain number of channels for use by unaffiliated commercial
programmers. For example, if a cable operator decides it will not
137. 47 U.S.C. §§ 521-611 (Supp. 1985).
138. Nos. C-83-0551A and C-83-0581A, slip. op. (D. Utah April 10, 1985) (consolidated), appeal docketed, No. 85-2157 (10th Cir. July 29, 1985).
139. See supra note 59.
140. For discussion of the difference between cable operators and cable programmers,
see supra notes 18-19 and accompanying text.
141. See 47 U.S.C. § 531(a) (Supp. 1985).
142. The term "affiliate" is used to indicate another person "who owns or controls, is
owned or controlled by, or is under common ownership or control with" a cable operator. 47
U.S.C. § 522(l) (Supp. 1985).
143. See 47 U.S.C. § 532(b) (Supp. 1985).
144. See 47 U.S.C. §§ 531(e), 532(c)(2) (Supp. 1985). Section 531(e) contains a caveat
that its provision is subject to section 544(d), which authorizes franchising authorities and
cable operators to specify in their agreements that cable services which are obscene or otherwise unprotected by the constitution shall not be provided. See 47 U.S.C. § 544(d)( I) (Supp.
1985). For discussion of the scope of authority granted under this section, see supra notes 6971 and accompanying text.
145. 47 U.S.C. § 558 (Supp. 1985).

contract to carry PRISM on its system, PRISM may bid for access
on a designated unaffiliated commercial-use channel.
The goal of these provisions is to assure diversity of programming. 1 6 Integral to attainment of this goal is depriving cable operators of editorial control over the channels used pursuant to designation under sections 531 and 532.147 In exchange for its infringement
on operator discretion, the Policy Act protects cable operators from
liability for program content. Thus, it appears that the Policy Act
preempts state sanctioning of cable operators for the content of programs carried on channels designated pursuant to sections 531 and
532.
Senate Bill 645, however, provides sanctions for cable operators
regardless of which channel carries offending material.148 In this respect, the Bill appears to conflict with federal law. In order to avoid
prosecution under Senate Bill 645, cable operators must violate the
Policy Act. Conceivably, programmers whose material is otherwise
unobjectionable may occasionally show a film that includes proscribed material on channels over which cable operators have no editorial control. Cable operators would then be subject to punishment
for these programs under Senate Bill 645. State imposition of punishment in these situations would violate the Cable Communications
Policy Act.14 9
Nonetheless, it may be possible to amend Senate Bill 645 further to avoid conflict with provisions of the Policy Act. An amendment could explicitly exclude prosecution of cable operators for
showing material on channels the Policy Act requires them to carry
on their systems. As an alternative, the amended Bill could render
compliance with federal requirements a complete defense to charges
against operators. In any event, the Bill requires more specificity regarding the manner in which it would function in tandem with the
Cable Communications Policy Act.
C. Summary
Despite its thoughtful change of focus from general indecency
to sexually explicit material harmful to minors, Senate Bill 645
probably would not withstand a first amendment challenge.15 0 Fur146. See H.R. REP. No. 934, supra note 65, at 4683-84.
147. Id. at 4684, 4687.
148. See supra note 103 and accompanying text.
149. See 47 U.S.C. § 558 (Supp. 1985).
150. The discussion in this comment of the bill's validity has focused on freedom of
speech under the federal constitution. See U.S. CONST. amend. I. The Pennsylvania Constitution, however, also safeguards speech: "The free communication of thoughts and opinions is
one of the invaluable rights of man, and every citizen may freely speak, write and print on any
subject, being responsible for the abuse of that liberty." PA. CONST. art. I, § 7. State constitu-

ther amendments could limit proscribed material to that which is
obscene, as opposed to merely sexually explicit. These amendments
would require serious compromise by persons who find sexually explicit material as pernicious in effect as that which is obscene.
As an alternative, legislators could further refine the Bill's application of variable obscenity by prohibiting cable operators from
selling adult programming services to minors. 5 1 Such a provision
could be easily circumvented by adults who order the services for
minors. The same is true, however, of laws that prohibit the sale of
lewd magazines to minors or the admission of minors into adult movies. No law will protect children from all of life's temptations and
dangers.
The suggested conflicts between Senate Bill 645 and the Cable
Communications Policy Act could easily be resolved through more
explicit wording concerning when and against whom sanctions may
be imposed. The Policy Act has been in effect for only a year. Many
of its ramifications upon state regulation of cable television content
remain speculative. Thus, the suggested conflicts are based solely on
the language of the Policy Act and its legislative history.
If Senate Bill 645 is amended to meet constitutional restrictions
on state interference with communications, it would probably no
longer serve the purposes of its proponents. Perceived problems surrounding the availability of sexually explicit material on cable television would remain unsolved. As is often the case, however, legislation
is not necessarily the only, or even the best, solution to the problem.
If enough Pennsylvanians are convinced that sexually explicit cable
programming has serious deleterious effects, they can express that
conviction and attempt to solve the problem by applying market
pressure on the cable industry. There is no real need to ask government to find a solution.
V.

Recommendations: How to Remove a Pig From Your Parlor

The intentions of proponents of Senate Bill 645 are unquestionably sincere. Instances of sexual abuse if children have reached horrifying proportions. 152 Smut peddlers have plagued every society. 5 3a
tional protection of sexual material has been interpreted as commensurate to that provided in
the federal constitution. See, e.g., Commonwealth v. Croll, 331 Pa. Super. 107, 114, 480 A.2d
266, 269 (1984) ("Art. 1, § 7 of the Pennsylvania Constitution affords no greater protection
for the distribution and sale of obscene materials than do the First and Fourteenth Amendments to the United States Constitution.").
151. Recognition of minors' constitutional rights has expanded. See, e.g., Tinker v. Des
Moines School District, 393 U.S. 503 (1968). Nonetheless, states retain a substantial interest
in the well-being of children. It seems, therefore, that a law denying minors access to material
which is reasonably deemed harmful to their development is still valid under the reasoning of
Ginzberg v. State of New York, 390 U.S. 629 (1968).
152. There were 1,832 reported cases of child sexual abuse in Pennsylvania during 1983.

If, however, there is a causal relationship between exposure to pornography and individual moral degeneracy, 154 it is no consolation
that other generations and societies have survived what appears to be
equally widespread exposure to filth.
Motivated by this sincere concern, proponents of cableporn regulation have asked, "Does the constitutional issue really turn on how
the pig got into my parlor? Does it matter that he came through a
wire rather than through the ether? He's still there."' 15 But how the
pig got into the parlor is fundamental to the question of who can
assume responsibility for getting him out. If the pig was invited, the
government cannot remove him against the wishes of the person who
owns the parlor. People who decide to invite cable services into their
homes are free under our present system of government to make that
decision unhampered by the government.
A.

Citizen Action

It is very easy to remove a cable pig from the parlor with no
outside help. Disconnect the service. Proponents of cable content regulation object to this solution on the ground that it requires them to
sacrifice their entertainment needs to those of persons who want to
view sexually explicit programming. That, however, is an unfortunate rub manifest in all moral imperatives. People opposed to nuclear energy do not invest in nuclear power plants, no matter how
enticing the stock dividends and tax benefits of the investment may
be. Throughout history people have starved, endured torture and
died for their moral convictions. In contrast, missing a television
The substantiation rate for reported sexual abuse was 55.3%, compared to a 35.4% substantiation rate for all forms of child abuse. Incidents of substantiated child sexual abuse are increasing each year in Pennsylvania. OFFICE OF CHILDREN, YOUTH AND FAMILIES, PENNSYLVANIA
DEPARTMENT OF PUBLIC WELFARE, PROFILE OF SEXUAL ABUSE OF CHILDREN DURING 1983
(November 1984) (available from Office of Children, Youth, and Families) [hereinafter cited
as PROFILE].
153. The Roman Emperor Hadrain (A.D. 76-138) wrote that "the story-tellers and spinners of erotic tales are hardly more than butchers who hang up for sale morsels of meat attractive to flies." M. YOURCANOR, MEMOIRS OF HADRIAN 22 (1981).
154. The controversy over effects of exposure to pornography rages eternal. In the
1970s, a widely debated report concluded that pornography is essentially harmless. See PRESIDENTIAL COMMISSION REPORT ON OBSCENITY AND PORNOGRAPHY (1971) (available from the
United States Government Printing Office). More recent research indicates a causal relationship between exposure to violent sexual material and desensitization to aggression toward
women. Studies indicate, however, that the violence, not the sex, creates the negative influence.
See COMMUNICATION COMMISSION, NATIONAL COUNCIL OF CHURCHES, VIOLENCE AND SEXUAL VIOLENCE IN FILM, TELEVISION, CABLE AND HOME VIDEO 8 (Sept. 19, 1985) (available
from National Council of Churches, 475 Riverside Drive, New York, NY 10115). Use of
pornography is not mentioned in Pennsylvania's recently reported profile of persons committing
child sexual abuse. See PROFILE, supra note 152, at 4-8.
155. Brief Amicus Curiae of Morality in Media, Inc. at 12, Community Television of
Utah, Inc. v. Wilkerson, Nos. C-83-0551A, and C-83-0581A, slip op. (D. Utah April 10,
1985) (consolidated), appeal docketed, No. 85-2157 (10th Cir. July 29, 1985).

show seems a small sacrifice for a deeply held belief.
There is another, very practical reason why consumer boycott is
the optimal method for removing sexually explicit material from
cable television. A boycott will be effective. When cable operators
are not busy defending the first amendment, they focus on their primary concern - profits. If the 6.5 million Pennsylvanians represented by the religious leaders who have endorsed Senate Bill 645156
disconnect their cable service, cable operators throughout the Commonwealth will focus serious study on just how valuable sexually explicit programming is to their balance sheets. Instead of viewing the
first amendment as an enemy, proponents of Senate Bill 645 should
embrace it as an ally that protects their right to engage in vigorous
public debate and to take action designed to convince the people, not
the legislature, of the dangers of pornography.
Groups that oppose the availability of pornography have already
recognized the potential for citizen action against cable systems that
televise offensive material. 157 These tactics are legal and were well
developed during the 1960s and '70s by anti-war and civil rights activists. 158 There are rumors that groups such as the ACLU have condemned consumer action to remove sexually explicit material from
cable television. 1 59 At least in Pennsylvania, these rumors are not
true. The ACLU of Pennsylvania fully recognizes the right of Pennsylvanians to exert pressure on cable operators. It opposes only attempts to do so through0 proposed legislation that impinges on first
6
amendment freedoms.1
B.

Supportive Legislation

One aspect of cable technology is as intrusive as broadcast technology. Subscribers to basic cable also receive audio portions of all
stations which they have chosen not to purchase. Pennsylvania cable
operators only scramble l ' the video component of pay channels. 6 2
As a result, consumers must agree to accept possibly offensive language in their homes in order to receive any cable service. Pennsylvania could reasonably require cable operators to eliminate this inSee The Pittsburgh Post-Gazette, April 16, 1985, at 6, col. 2.
See, e.g., CITIZENS FOR DECENCY THROUGH LAW. INC., CABLE PORNOGRAPHY:
PROBLEMS AND SOLUTIONS 4-5 (January 1985) (Memorandum of law prepared by Paul C.
McCommon II, Legal Counsel) (available from Citizens for Decency Through Law, Inc.,
2331 West Royal Palm Rd., Suite 105, Phoenix, AZ 85021).
158. Id.
159. Id.
160. Telephone interview with Sue Frietsche, Attorney for the ACLU of Pennsylvania
(Oct. 4, 1985).
161. "Scrambling" refers to purposeful electronic distortion of video or sound or both
which makes a particular channel unviewable, inaudible or both.
162. See Singer, supra note 4.
156.
157.

trusive element of the service.
There are two ways in which legislation could eliminate intrusion of offensive language into the homes of cable subscribers. First,
the legislature could enact a law requiring operators to scramble audio as well as video portions of all cable channels which consumers
choose not to receive. A major disadvantage of this approach is the
cost of implementing audio scrambling.' A possibly less expensive
alternative is to require cable operators to provide all subscribers,
even those who only purchase basic cable service, with parental control boxes to block out all channels not carried on basic service. Parental control boxes are already available to consumers who
purchase services beyond basic cable.1 64 The devices black out particular channels until a numerical code is entered to release signals
for reception on the television set. This law may require technical
modification of parental control devices currently in use, but the
costs of modification do not appear prohibitive.
Neither type of supportive legislation conflicts with the Federal
Communications Policy Act. Section 544 of the Policy Act requires
operators to provide subscribers with parental control devices upon
request.1 5 Furthermore, neither type of supportive legislation is concerned with the content of intrusive programming. Subscribers are
equally protected from both Disney and Playboy if they choose not
to invite those channels into their homes.
VI.

Conclusion

The Pennsylvania General Assembly should not enact a law regulating cable television content. Questions of decency are better left
to individual judgment. The first amendment freedom of speech
clause assumes that, if left alone, citizens will reach proper conclusions regarding the information they receive. There are millions of
Pennsylvanians who do not watch sexually explicit films, but there
are also many Pennsylvanians who do view such films. That decision
is nobody's business but their own. If there is a small minority for
whom exposure to sexually explicit material encourages acts of perversion, enactment of Senate Bill 645 will not solve the problems
these people pose. That minority will seek its pathetic nourishment
elsewhere. Cable decency laws can only offer a deceptive sense of
security in exchange for sacrifice of rights that form the fabric of our
163. It is not known how much it would cost operators to scramble both audio and video
signals. It is believed that costs would be exhorbitant because scrambling audio would involve
major alterations of operators' distribution plants.
164. The consumer may be required to pay a rental fee for use of a parental control box
in some instances.
165. See 47 U.S.C. § 544(d)(2)(A) (Supp. 1985).

way of life.
When man was first in the jungle he took care of himself. When
he entered a societal group, controls were necessarily imposed.
But our society -

unlike most in the world -

presupposes that

freedom and liberty are in a frame of reference that makes the
individual, not government, the keeper of his tastes, beliefs, and
ideas. That is the philosophy of the First Amendment; and it is
the article of faith that sets us apart from most nations in the
world. 166
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Paris Adult Theatre I v. Slaton, 413 U.S. 49, 73 (1973) (Douglas, J., dissenting).

